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Current Decisions 


EVIDENCE — Credibility — Pre- 
vious Conviction of Witness— 
Use of Memorandum 

Circuit Court of Appeals, 


cuit 

Delaney v. United States. 

July 5, 193 

On Appeal from the District Court 
for the District of New Jersey, 


Reversed 
Before Buffington, 
Circuit Judges 
Minturn & Weinberger and Harry H 
for appellant 


Davis and Thomp- 


son, 


Weinberger, 
ter B. Petry 
for the Government 
Thompson, J 

This is an appeal from the 
ment of the District Court for the 
District of New Jersey. The detend- 


ant was charged, convicted, and sen- 


and Harlan Besson, 


Wal 


judg- 


Third Cir- | 


tenced upon three indictments, the 
first of which charged him with will- 
fully failing to file an income tax re- | 


turn for the year 1927 in violation of | 


$ 


6 U. S..¢. A. 


two with willfully attempting to evade | 
and defeat an income tax for the 
years 1928 and 1929 in violation ot 
26 U. S.C. A. § 2146 (6) 

The defendant was assistant bust- | 
ness agent of a labor union. In 1927 
1928 and 1929, certain steel organiza- 


tions paid him large sums of money 


to use his influence to avoid labor 
trouble. He admitted the receipt of | 
these sums, but testified that he did 
not include them in his income tax 


returns because he gave them to one 


Theodore Brandle, his superior in the 


labor union. In rebuttal, 


nied receiving any money from the 
lefendant. When 
Brandle admitted that he had pleaded 
guilty and been sentenced upon an in- 


charging him with 


cross-examined, 


tailure 


dictment 


ito report and pay an income tax. A 
| plea of guilty under New Jersey law 
is equivalent to a conviction. Stew- 
art v. Stewart, 93 N. J. Eq. 1. 114 
A. 831. The defendant requested the 
| court to instruct the jury that, in de- 
termining! the credibility of the wit- 
ness, it take into consideration the 
fact that he had previously pleaded 
guilty to the commission of a crime 
The court refused this request. Since 
the defense was that the defendant 
paid to Brandie all the money re- 
ceived from the steel organizations 
Brandle’s contradiction was of the 
utmost significance in its bearing 
upon the question whether the money 
received was income to the defend- 


TE YING and 
4ITECTLR! 
st. Newark. Me Was a verdict for plaintiff, 
wh efendant appealed, al- 
Soper = as reversible error: (1) that 
t permitted two witnesses to 
REPORTER to ing observed the horse 
MPANY won ieft unattended at other | 
in Law Printi and as to the horse’s behavior 
rae SD Years times: (2) that the trial 
BAKER made following remarks in 
Rag era an nse the cross examination 
mtelair 2-751 witnesses : 
— mder to eliminate any am- 
going to ask this ques- 
ERICAN k—the other day I was 
VE BURE acase in which an element ot | 
IAD STREET rt cr into the case and after 
SWARK ; ” , 
ket 2-008 t was brought in | was very 
rpr and I interrogated one 
Schreyer urors and he said he thought | 
eS ss were drunk and I am 
-NEGLI “ a Ss question point blank. 
em fe ashi ntoxicated, the plain- 
———— i¢ admission of evi- 
1orse’s behavior on 
& occasions when left unat- 
Wa t in contravention of | 
we uellmals v. Atlantic 
4 Electric Ry. Co., 94 L. 474, 
fons that it amounted to| 
mg ¢ nce of other acts of 
e w the probability of 
memes 7 tend aving been guilty of 
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> Sot admitted for that purpose 
m a recent m tr judge specifically 
n ry not to consider it in 
nt is typical ment erely as bearing on 
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. Trust Com : vidence is competent 
, ria farshall v. Suburban 
; to emphasize HL. 8t. 114 A. 750 
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. leva v. Goodsett, 
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M@tther with a ruling on the 
P 4 certain class of juror.” 
I oO XN fl ‘ya case, counsel 
‘or a mistrial, and it was 
Y “* the refusal to grant such 
— : tne the ‘case was reversed. In 






7 “ase, an exception was 
the court was not asked to 
to correct the situation. 


ant. In New Jersey, the refusal of 4 
trial court to charge upon the effect 
f a prior conviction on the credibility 
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is reversible error. State 
N. J. Law. 268, 
Sandt, 95 5: Low, 


appeal from 
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Mussikee, 101 128 
A. 591; State 
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the District Court of Ne 
held that, in the absence ot 
in the federal courts of this 


lersev cot 
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w Jersey, we 


rule of 
law 
cuit. a rule of the New 
controls. Mansbach v. United States 
(C. C. A.) 11 F. (2d) 224. 
apply this rule to the imstant case, 


and conclude that the refusal! of 
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the 
tne 


court to charge as requested was re- 
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Federal Tax Liens Under 
Revised Statutes—Sectiun 3186 























(Effective dates follow each act.) 
my By Bayley Kohlmeier 
CHAPTER 323. (July 1, 1935).| 

Permits County Bridge Commissions | 


During the recent years depres- 


Chapter’ 17, Laws of! . 
sion so many taxpayers have become 


1934, to buy as well as butld bridges. 
CHAPTER 3234. I 1935). 


authorized by 


hull delinquent that the Federal tax lien 
(July 


, ‘ has suddenly assumed a position of 
Declares Dutch ‘Im disease to ‘ 
é ; }importance and is demanding con- 
be a public nuisance and provides, . = ; ra 
: ; ; : | siderable attention. The Commissioner 
funds for its suppression. ° 
> canes of Internal Revenue recently reported 
CHAPTER 325. (July 1, 1935). R . 
Bagaha 5 SP *~""| that at the close of the fiscal year 
Appropriates fees received by De-|} : os 
% 1934 more than one-fourth of all the 


partment of Agriculture for inspec-} 


Federal civil tax cases then pending in 


| 
' 


Gann — control. _, |all the courts of the United States 
z a s _ (July 2 1935) and all the courts of the states in- 
State Emergency Reliet directed to volved Federal tax liens’ yet probably 
reimburse freeholders OF Crete sot only a very small portion of the exist- 
me-halt Coat OF MAAS de-! ing liens have reached the courts. 
peeved ildren | Litigation in regard to these liens 
CH AP TER 327 (July 2, 1935). will probably be still further increased 
Appropriates $50,000.00 for American by the present strict policy of the 
Legion 1936 convention at Atlantic Frencury Department in regard to} 
City aan compromising tax claims.’ The large 
Rs HAPTER 328. (July 2, 1935) number of existing liens and the liti- 
Emergency Relief Fund to pay tO| cation in regard to them seem to 
counties one-half relief paid by sev-' warrant a review of the law on that 
eral counties through State Board 


: subject. 
of Childrens Guardians for relief of ae , a 
The common law lien of the sover- 
dependent children. 


| terpreting 


eign tor the collection of taxes has 
never existed in favor of the United | 
Recent Case | States’ and it was not until 1866 that 
Congress created such a lien by stat- 
Comment « 
Siete tae { In that year Congress enacted a 
By Alfred C. Clapp law making delinquent Federal taxes 




























| enacted 


are by 
sale. 
When Lien Attaches 

The tin of the attachment of the 
lien is not clear Section 3186 is 
| quite ambiguous in that regard. In 
| the first sentence it is provided that 
the tax shall become a lien if the 
taxpayer neglects or refuses to pay 
the same after demand and thus in- 
dicates that a demand and failure to 
pay are conditions precedent to the 
attachment of the lien. In the next 
sentence it 1s provided that “unless 
another date is specifically fixed by 
law, the lien shall arise at the time 
the assessment list was received by 
the Collector Since the tax is 
not demanded until after the assess- 


- - 4 lien upon “all property and rights 
Reversible Error in New Jersey to property, whether real or personal” 
For lack of a case to comment on, | bel mging to a delinquent taxpayer.* 
we turn to the article by John H.| The original statute has been amended 
Wigmore, reprinted in the New Jer-| from time to time’ chiefly for the 
sey Law Journal of last week It| purpose of relieving the harshness of 
was Mr. Wigmore’s point that an} some of its features, but it has been 
ction at law should be reversed,|/in full force at all times since its 
on appeal, for error in admitting. or | enactment and is now known as Re 
error in excluding, testimony where} vised Statutes, Section 3186.° At the 
the result of the trial court would have |.samé time Congress enacted what are 
been the sathe, had the error not been, now known as Revised Statutes, Sec- 
committed He castigates the rule/tion 3187,’ Revised Statutes, Section 
prevailing “in almost all jurisdictions | 3188" and other statutes’ giving the 
of the United States” “that an erron- | Collector or his deputy the power to 
eous ruling on evidence by the trial! ollect delinquent taxes by distraint 
court entitles the excepting party autu-| and sale of all property and rights to 
matically to a new trial,” regardless! property belonging to the delinquent 
of whether the error affects the re-| taxpayer or property on which the 
sult of the trial court. \lien existed, excépt property speciti- 
We are always interested in the}cally exempted by Revised Statutes, 
strictures of Prof. Wigmore. But the | Section 3147 The Collector is given 
rule in an action at law in New Jer-|the power to distrain and sell not 
sey is as he would wish it; and the | only the property of the taxpayer but 
article arouses us little more than to} also property in the hands of third 
ask for permission to join with him| parties upon which the lien exists.” 
in pointing our fingers at the other A Federal tax lien and a summary 
states The New Jersey rule, is,|method for its enforcement were 
however, interesting in its applications. | t provided In 1868 Congress 
Prior to the Practice Act of 1912,! - 
it was the law that a judgment nnual ( 
: . Ss! rf vent 
[would] not be reversed for an error,! y« Ende 1934, p. 3 
however manifest, which has done no’ 2 e letters of the Secretary of 
. o.3 3 ' | the reasury and the answering 
niustice But it should be clear that ogni; s of the Attorney General. 
} - 7 1; h t heen dy i. 6 and Op. A. ¢ Int. Rev. 
the part; complaming has not been Bu Xill. No. 47 1-8 
injured by the error, and if there is 2 | ed States 3 of North 
ne ' 5 ie Peters Ed. 308, 
reasonable doubt on that point, tt S| itable Trust Co. v.Con- 
the duty of the court to give him the | © & Mfg. Corp., 290 
' ; * : : . Fed. 712, A. 2nd, 1923); U.S. v 
benefit of it,"—Ruckman v. Bergholz,| Middle States Oil Corp.. 18 F. (2d) 
- 2 (EL & ) as it |} 231, (C, C. A. Sth, 1927); In re Wy- 
37 437 (& & A.). Or, as it was ley Co., 292 Fed. 900 (N. D. Ga. 1923) 
said later, in connection with an error; 4 Act of July 13, 1866. c. 184, 8 9%, 
“ 9 } 14 Stat. at L ° 
; ¢ «fhe de ~ , 
excluding testimony, “it suffices for | “5 Act of March 1, 1879. c. 125, § 3. 
reversal that the court can see that; 29 Stat. at L. 331; Act of March 4 
' } ' y 191s 5 tat. at L. lvl6; Act 
the exclusion may have harmed the of Feb #4. 43 Stat. at L 
. - 9 rn sd c 2 r - | 1928 & ¢ tia) 
plaintit li v. Samuels, 60 L. 379, | ct of May 10. 
37 A. 613 j 1s Stat. at L. 757. 
Section 27 of the Practice Act of 7 26 ; Act of July 13, 
. : = 1866, c. - at L. 106, 107, 
1912 (163-303, Cum. Supp. 1924) | 193:"act of March 2. 1867, c. 169. § 8. 
provides: |} 14 Stat. at L. 473, as amended, June 
com 2. 1924, ¢. 234, § 1016, 43 Stat. at L. 
“No judgment shall be reversed, or | 343. 
Cc sf 117; Act of July 13 
j 8S. C. . J e 
new trial granted, on the ground of | 1866, ©. ‘is 4.489 14 Stat. at 1. 107. 
| : 4 S.C. § 117 et s , ‘ 
. 0 fod enberg v. McLaugh in, 66 F. 
(Continued om page 4 col. r) (2a) 271, (C. C. A. 9th, 1933). 
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Although the matter of distraint 
and sale for the collection of taxes 
is closely related to the matters to 
be discussed herein, it will not be 
the purpose of this article to cover 
that phase of Federal tax law and 
reference thereto will be made only 
as it is of assistance in understanding 
the law in regard to the liens. Suffice 
it to say that distraint and sale is a 
well recognized and frequently used 
method of collecting Federal taxes 


Nature and Scope of the Lien 
The Federal tax lien | 
statutory, 
the 


eing purely 
its scope is determined by 
and the in- 
By the express 
Statutes, Sec- 
exists for 
penalties 


statutes themselves 
decisions. 
of the Revised 
3186, the li 

taxes together with interest, 


terms 


tion en only 


and costs in connection therewith. 
lhe mere fact that Congress has re~ 
ferred to a charge joes not 


make it a tax within the meaning of 


as a tax 


this section, and if the charge is not 


primarily a tax, the Government has 


no lien for its collection. It has been 


held that an assessment which is 








primarily a penalty for a criminal 
offense is not a tax within the mean- 
ing of Section 3186, even though 
Congress has referred to such penalty 
as a tax and the assessment of such 
penalty does not create a lien.” Like- 
wise such a penalty cannot be col- 
lected by distraint and sale.” If the 
assessment can be properly classed 
as a tax, however, there can little 
doubt under the wording of Section 
3186 that it becomes a lien on the 
property of the taxpayer and is col 
lecttble by distraint and sale. For 
the collection ertain taxes such 
as the Federal estate tax, Congress 


“ 


liens 
listraint and 


has created special liens," which 


also enforceable 





(Continued on page 2, col. 
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by Act of 
1039, 43 Stat. 
eb 26. 1926, 
Zerbey, 282 
‘ . 283 Ped. 
oa ; Fontenot 
v. d 78 tl. (Cc, @& 
5th, 1922) See also Lipke vy. 
rer, 259 U. S. 557. 42 Sup. Ct. 
L. Ed. 1061, (1922). Green v. Page, 
FE. Supp. — (S. D. Ga., Feb. 5, 1985). 
14 26 U. S. § 1115. 
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Federal Tax Liens Under | 
Revised Statutes—Section 3186 


| interest in property such as that of a 
| tenant by the entirety and such inter- 
est may be sold in satisfaction of the 
At however, the 
purchaser would acquire only the in- 


lien.” such a sale, 





(Continted from page 1) 


ment list is received” these two pro- 
visions are obviously inconsistent. The 
court decisions this regard are ot 


little assistance 
flicting 


for they alsé 








It has, been generally held that a 
demand is necessary tor t! reation 
ef the lien,” but i 
was stated that the den J t 
be a formal one and could be waived 
entirely by the taxp: It 2 
also been stated that c 4 € 
at the time the assess ment list re- 
ceived by the Collector.” Some « 
the decisions which hold that a d 
mand is necessary state that 
once attached the lien rela k 
the time mentione! in tl " 
does not attach to property purchased 
by innocent parties pr 
mand.” | f tl 
the law and the 

; in the de 
: impossible tok: 

attaches How 

fully considers the « 

resulting fron 

to a large ext 

amendment 

that th 

against 

judgment 
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protect 
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t ~ ~ 
vide 
“upon 
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of debt 
If, as Se s 
in action su s bank ; ts a 
te be consider 
effects, it would seem that t 
also be included wit! { term pe 
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in Section 318 The Ge al 
sel of the Bureau Internal R 
enue has so interpreted tl st 
and has ruled that th iches 
bank deposits of the taxpayer and t 
debts due the taxpay 
notice of the n has be om 
the bank or tle debt 
trary view, however, has cel x 
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Court of Ap S 
Circuit in nited § 

Union Telegra:! ( l ( 
states : 

“pectior 1s ‘ 
lien on tangi 
personalty r reaity 
real or personal pr 
46 R.S. § 318 . 
oa. a WT. & i 
Cas. No. 15984 \ 
8S. v. Pacitf i I 

Cc. Mo. 1880): U. Ss \ 4 +f 
263 (Cc. C en? SS Ba 
more Pearl Hon \ $ ed 
$21 (D. Mad. 1923) 

18 In re Balti e Pea H 
Co., 5 Fed. (2d) C. ¢ \. 4t} 
1925) 

19 In re Fahnestock Mfzx. C 7 F 
q22) 777, (W. D. Pa. 1925 Maryland 
Casualty Co. v “harl on Lead 
Works, 24 Fed. (2d). 836 (E. DS. C 
1828); Gerson. Beesley & Hampt 
¥. Shubert Theatre Corp.. 7 F. Supp 


399 (S. D.. N. Y. 1934) 
2 0. S. v. Pacific R. R. C 1 
. 97 (Cc. C. Mo. 1880): see The 
iver Queen, 8 F. (2d) 426, (E. D.} 
a. 1925) 


. . Cc. M. 5432, VIII-1 
22 to F. (2a) 202, 108 (Cc. Cc. &.! 


Cum. Bull. 
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versed The salutary rule requiring 
offers of proof bv counsel on the 


objection to his questions should apply 


in equity for the prevention of rehear- 
| ings wherever unnecessary 

In a criminal case the case 1s 
taken up under Section 136 of the 
Criminal Procedure Act, 2 C. S. 1863, 
no judgment can be reversed tor any 
lerror “except such as sha r ma 
have prejudiced the detet ifft im main- 
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” Federal Tax Liens 


{Continued from page 6) 








~ General Counsel has ruled that a Col- 


lector has no power to lift a lien 


under such circumstances” and as 


consequence many lien holders have 


~*~ been unwillingly forced to foreclo 


Tt would seem that the law might well 
be amended to permit the Collector 
to temporarily lift the lien under such 
circumstances or agree that the new 
mortgage would be prior to the tax 
lien. Such a provision would be ex- 


tremely beneficial to distressed tax 
payers without in any way handicap 


ping the government in the collection 


of its taxes. 


Any person having a licn upon real 


estate which lien was recorded prior 


to the filing of the notice of the Fed- 


eral tax lien on the property or any 
person purchasing real estate at 


Sale to satisfy such prior lien may file 
a bill in chancery in the United States 
District Court for the removal of the 
tax lien.“ Before such a bill rity be 
filed the Commissioner of Internal 


Revenue must be requested in writing 
to direct the filing of a bill in chan 
cery to enforce the government's lien 
The Commissioner invariably denies 
this request.” The party must then 
secure an order trom the District 
Court granting leave to file the bill 
The United States being the owner of 
the tax lien is the proper party de 

fendant and neither the Commissioner 
of Internal Revenue nor the Collector 
should be made a defendant.” Ad 

cree of the court in an action of this 
type does not extinguish the lien but 
merely releases the particular prop 
erty involved from the lien.” 


The statute does not expressly give 
the court power to discharge the lien 
by decree and the various district 
courts are in disagreement as to 
whether they have such power when 
it is determined that the interest of 
the government is of no value. Some 
courts hold that regardless of the fact 
that the interest of the United States 
is of no value, the court must order 
a sale of the property by the marshal 
and apply the proceeds to the satis 
faction of the liens in the order of 
their priority.” Other courts hold 
that in such cases the property may bh 
cleared of the tax lien by decree witt 
out a sale.” The courts taking this 
latter view base their ruling upon the 
theory that a court of equity is not 
required to do a useless and vain act 
and that when the government's in 
terest has no value a sale would 
but a useless and vain act.” [his is 
another matter which could very 
easily be and should be clar 
Congress 


ee B.S. § 3207, 26 U. S.C. § 
G. C. M. 4715, VII-2 Cu t 


90 Stafford Mills v. White. 4! I 
(3d) 58 (D. Mass. 1930). Czieslik \ 
Burnet, 57 F. (2a) 715 «& DN. Y 
1932). 

91 Sherwood v. U. &S ! 
991 (BE. D. N. Y. 1925 








92 sperwood vit ; FE , 
991 (EL D. ¥. 1925); Integrity 
Trust Co. \v Ni s.. 3 F. Supp 
AD. N. J. 1933) 


93 Oden v. UU. S 3 Ur 2d) 


Life Ins. Co. v. U. S.. 47 F. (2d) 942 
(N. D. Tex. 1931); Trust Co. of Texus 


v. U. S.. 3 F. Supp. 685 (8. D. Tex 
1933). In Trust Co. of Texas v. | 
S. it is stated that the lien f t 


U. S. is extinguished by a sale of 
the property involved by a trustes 
under power of sale of a prior trust 
deed. 


94 Minnesota Mut 
47 *«*#F 4 ‘ 


(2d) 
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> mewal of the prior mortgage. The 


Prior to 1931 the United States | top level of the wharf. It was dark and 


could not be made a defendant in a > some dim lights were along the walk. 


mortgage foreclosure suit and the tdx 
lien remained to cloud the title of the | 


property. In 1931, however, by Act | 


of Congress, the United States con- 
sented to be named a party in any 
suit for the foreclosure of a mortgage 
or other lien upon real estate, for the 
purpose of securing an adjudication 
touching any mortgage or other lien 


the United States may have or claim 
s 


m the premises involved This 
statute did not repeal Revised Stat- 
utes, Section 3207,” so there are now 


two methods of removing the lien by 


court action This néw metho 


certain distinct advantages such as the 


determination of the rights of all lien 


holders including the United States 
by the foreclosure suit: which suit 
may be brought in the state court sub 
ject, of Course to removal bv the 
United States to the Federal court 
One disadvantage of this method of 
removing the lien is that the United 
States has one year within which to 
redeem No right of redemption is 
retained in Revised Statues, Section 
3207 In most cases it will probably 
be more convenient to join the United 
States as a defendant in the mort 
wae oreclosure iction 

As has been pointed out herein the 
law in regard to the Federal tax lien 
is still uncertain in several important 
respects. These uncertainties not on!) 


intertere with business transactn 





but also handicap the Government in 


the collection of taxes through thie 


torcement of the lien Since the 


tire matter is statutory these uncer 


| Plaintiff stepped into a hole and was! 
injured. The court non-suited 
plaintiff on two ‘grounds, (1) that 


plaintiff was a licensee or trespasser, | 


and (2) plaintiff was guilty of con- 
tributory negligence as a matter +7 
law 

Held 

“We are of the opinion that the 


judgment of nonsuit was properly en- 


tered because of the contrtbutory 
egligence of the plaintiff. In the 
middle of the night, in a dimly 
hghted plac 2. he chose to wander 


around alone although not familiar 
with the details of the construction 
and to blindly walk ahead into a plac: 
where he says his vision was ob 
structed by the shadow ot the oal 


car and thus stepped into the hole 


We are of the opinion that he did not | 


use proper care tor his own safety 
Chere was a walk by which one could 
pass this place in safety, but plain- 
tiff failed to keep on it because he 
chose to pro eed when he ‘ould not 
see where he was walking 

“In the state of’ the proofs, we are 
ot the opinion that reasonable minds 
ould not differ upon the question and 
that the plaintiff was guilty of con 
trebutory negligence as a matter of 
law im wandering about this struc 
{ 


tur the general nature and purpose 
ot which he must have known but 
the detailed t 3 ‘ hb 

e detailed comstructior , whi 
va tamiliar to him.” 
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